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DETAILED ACTION 
Status of Action 

Applicant's election of species with traverse in the reply filed on 1 0/03/2007 is 
acknowledged. In the response for the election of species, Applicant elected (a) a particulate 
aluminium/zirconium chlorohydrate complex with amino acid as antiperspirant active for Group 
A; (b) carrier fluid of Formula I, wherein R A = methyl; R 1 , R 2 and R 3 are diphenylethyl, and n is 
0 to 2 for Group B; (c) a non-polymeric fiber forming gallant is N-acyl amino acid amides for 
Group C. The traversal is on the ground(s) that there would not be a serious burden to examine 
all the species together of the present application (see Page 1 of the response). It is not 
persuasive because aluminium and zirconium metal are different metals and a search for a 
composition comprising aluminium antiperspirant will be different than a composition 
comprising zirconium, thus present an undue searching burden to the examiner. 

The requirement for election of species is still deemed proper and is therefore made 
FINAL. 

Status of Claims 

Accordingly, claims 1, 2, 4, 6-8, 12, 16, 18-20 and 22-24 are presented for examination 
on the merits for patentability as they read upon the elected subject matter and claims 3, 5, 9-1 1, 
13-15, 17 and 21 directed to a non-elected species are withdrawn. 
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Claim Rejections - 35 USC § 112 second paragraph 
The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly claiming the subject 
matter which the applicant regards as his invention. 

Claim 6 is rejected under 35 U.S.C. 1 12, second paragraph, as being indefinite for failing 
to particularly point out and distinctly claim the subject matter which applicant regards as the 
invention. 

Claim 6 recites the term " the occurrences of R" according to claim 1 . It is unclear which 
R group, among R 1 , R 2 , R 3 , R 4 , R 5 , R A , R B or R c in formula 1, that applicant is referring to. 
Therefore, one of ordinary skill in the art would not be reasonably apprised of the scope of the 
invention and renders the claim indefinite. 

DOUBLE PA TENTING 

The nonstatutory double patenting rejection is based on a judicially created doctrine 
grounded in public policy (a policy reflected in the statute) so as to prevent the unjustified or 
improper timewise extension of the "right to exclude" granted by a patent and to prevent possible 
harassment by multiple assignees. A nonstatutory obviousness-type double patenting rejection is 
appropriate where the conflicting claims are not identical, but at least one examined application 
claim is not patentably distinct from the reference claim(s) because the examined application 
claim is either anticipated by, or would have been obvious over, the reference claim(s). See, e.g., 
In re Berg, 140 F.3d 1428, 46 USPQ2d 1226 (Fed. Cir. 1998); In re Goodman, 11 F.3d 1046, 29 
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USPQ2d 2010 (Fed. Cir. 1993); In re LongU 759 F.2d 887, 225 USPQ 645 (Fed. Cir. 1985); In 
re Van Ornum, 686 F.2d 937, 214 USPQ 761 (CCPA 1982); In re Vogel, 422 F.2d 438, 164 
USPQ 619 (CCPA 1970); and In re Thorington, 418 F.2d 528, 163 USPQ 644 (CCPA 1969). 

A timely filed terminal disclaimer in compliance with 37 CFR 1.321(c) or 1.321(d) may 
be used to overcome an actual or provisional rejection based on a nonstatutory double patenting 
ground provided the conflicting application or patent either is shown to be commonly owned 
with this application, or claims an invention made as a result of activities undertaken within the 
scope of a joint research agreement. 

Effective January 1, 1994, a registered attorney or agent of record may sign a terminal 
disclaimer. A terminal disclaimer signed by the assignee must fully comply with 37 CFR 
3.73(b). 

Claims 1, 16, 18-20 and 22-23 are provisionally rejected on the ground of nonstatutory 
obviousness-type double patenting as being unpatentable over claims 1-43 and 48-51 of co- 
pending U.S. Patent Application No. 1 1/316,596. The instant claims 1,16, 18-20 and 22-23 are 
directed to an anhydrous antiperspirant composition comprising a particulate 
aluminium/zirconium complex, a water-immiscible carrier fluid comprises an aryl substituted 
siloxane and, optionally, a fibre-forming gallant; where the claims 1-43 and 48-51 of co-pending 
U.S. Patent Application No. 11/316,596 are directed a an anhydrous antiperspirant composition 
comprising a particulate aluminium and/or zirconium salt, a water-immiscible carrier fluid 
comprises a non-volatile silicone oil and/or an aromatic ester oil, and a fibre-forming amide 
gellant. The instant and conflicting claims only differ by the carrier fluid formula 1, in which the 
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independent claim 1 of the instant application recites the carrier fluid is R 1 R A 2 Si-0-[SiR 2 R A -0] n - 
SiR 3 R A 2 whereas the independent claim 1 of co-pending U. S. Patent Application No. 
.1 1/316,596 do not recite the formula 1. However, it is noted that the dependent claim 9 of the 
co-pending application recites the non-volatile silicone oil of carrier fluid comprises an aryl 
substituted siloxane with formula as R I R A 2 Si-0-[SiR 2 R A -0] n -SiR 3 R A 2 as well. 

Therefore, one of ordinary skill in the art, at the time the claimed invention was made, 
would have readily recognized that claims 1-43 and 48-51 of co-pending U.S. Patent Application 
No. 11/316,596 and claims 1, 16, 18-20 and 22-23 in the instant application are obvious Variant 
and are not patentability distinct to each other. 

Claim Rejections - 35 USC §103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 

obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or 
described as set forth in section 102 of this title, if the differences between the subject 
matter sought to be patented and the prior art are such that the subject matter as a whole 
would have been obvious at the time the invention was made to a person having ordinary 
skill in the art to which said subject matter pertains. Patentability shall not be negatived 
by the manner in which the invention was made. 

The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1, 148 USPQ 459 
(1966), that are applied for establishing a background for determining obviousness under 35 
U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 
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4. Considering objective evidence present in the application indicating obviousness 
or nonobviousness. 



Notes to Applicant 

It is noted that Applicant elected the aryl substituted siloxane of formula 1 with R A is 
methyl; R 1 , R 2 and R 3 are diphenylethyl, and n is 0 to 2. Since "n" can be 0, 1 or 2, which 
constitute three different structure of aryl substituted siloxanes; therefore, for examination 
purpose, the examiner interprets the election of "n" for the aryl substituted siloxane of formula 1 
as "0". Also, for the examination purpose, the R group recited in claim 6, which is rejected 
under 35 USC 1 12 second paragraph as being indefinite, is interpreted as R 1 in the formula 1. 

Claims 1, 2, 4, 6-8, 12, 18-20, 22 and 23 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over McGlone et al. (U. S. Patent No, 6,503,492) in view of Powell, V. V. (WO 
00/27348). 

Applicant Claims 

Applicants claim an anhydrous antiperspirant composition comprising a particulate 
aluminium/zirconium complex, a water-immiscible carrier fluid comprises an aryl substituted 
siloxane and, optionally, a fibre-forming gallant for the carrier fluid. 
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Determination of the scope and content of the prior art (MPEP 2141.01) 

McGlone et al. teach an antiperspirant cosmetic composition comprising an antiperspirant 
active, i.e. aluminium and/or zirconium complex, and a carrier for the antiperspirant (column 3, 
line 15-21). 

McGlone et al. teach the proportion of antiperspirant active present is from 1 to 35 % by 
weight of the composition (column 5, line 12-14). McGlone et al. also teach the antiperspirant 
active can be aluminium/zirconium complexes, i.e. aluminium zirconium chlorohydrate complex 
with glycine (column 5, line 20, 25 and 29; column 14, line 34; and Table 10, line 33-34 and 58). 
McGlone et al. further teach that the antiperspirant active can be present in particulate form 
whereupon it is suspended in a suitable water-immiscible carrier fluid, and which can be 
structured or thickened (column 5, line 31-34). 

McGlone et al. teach the carrier material for the composition may be a fluid or a mixture 
of fluids, and can comprise one or more of volatile carrier fluids or non-volatile emollients, in an 
amount of 5 to 90 % by weight of the composition (column 5, line 62-64, and column 6, line 21- 
22). McGlone et al. also teach that the non-volatile emollient can be polyorganosiloxanes, i.e. 
polyalkylarylsiloxanes (column 6, line 54-58), which is an aryl substituted siloxane. 

McGlone et al. teach the composition also comprises a fibre-forming gallant as the 
structurant. McGlone et al. further teach that the suitable gallants include N-acyl amino acid 
amides, preferably N-lauroyl-L-glutamic acid di-n-butylamide (column 7, line 20-24) in an 
amount from 0.1 to 25 % by weight (column 7, line 54). 
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Powell teaches an aralkylsiloxane as a component used in personal care composition 
(page 1, line 13-15). Powell also teaches that the aralkylsiloxanes may be employed in the 
personal care application, i.e. antiperspirants (page 6, line 8-9), has a formula (as below), 
wherein n and m can be zero, R 1 and R 10 each can be phenylethyl group; R 2 , R 3 , R 8 and R 9 each 
can be Q-C6 alkyl or, preferably, a methyl group (page 3, line 3 and 6; and page 4, line 16, 19, 
21-23). 

R2 R 4 . R^ R8 

R'-Si-O-ISi-O-H-Si— O^— Si~ R 10 
I | n | m | 

R 3 R 5 R 7 R 9 

Powell also teaches that the aralkylsiloxane is present in the composition, based on the molecular 
weight of the aralkylsiloxane, from about 25 to 65 % by weight (page 5, line 12-13). 

Ascertainment of the difference between the prior art and the claims 

(MPEP 2141.02) 

Although McGlone et al. teach the polyalkylarylsiloxanes as the aryl substituted siloxane 
in the carrier fluid, McGlone et al. do not specifically teach the R-substituents of 
polyalkylarylsiloxane are diphenyethyl and methyl groups. 

Finding of prima facie obviousness Rational and Motivation 
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(MPEP 2142-2143) 

It would have been obvious to a person of ordinary skilled in the art at the time the 
invention was made to combine the teachings of McGlone et al. and Powell, and utilizes 
aralkylsiloxane as an antiperspirant component to obtain the instantly claimed antiperspirant 
composition. 

One of ordinary skill would have been motivated to include an effective amount of 
aralkylsiloxane in the antiperspirant composition, with a reasonable expectation of success 
because the addition of aralkylsiloxane would promote shiny, emolliency and lubricity of the 
antiperspirant composition; and it also aids in visually masking the antiperspirant active in the 
composition, as suggested by Powell. 

Therefore, the claimed invention, as a whole , would have been prima facie obvious to 
one of ordinary skill in the art at the time the invention was made, because the combined 
teachings of the prior art fairly suggests the instant claims. 

Claims 16 and 24 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
McGlone et al. (U. S. Patent No. 6,503,492) in view of Powell, V. V. (WO 00/27348), and 
further in view of Chuah et al. (WO 03/005977). 



Applicant Claims 
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Applicants claim an anhydrous antiperspirant composition, which has a hardness of at 
least 0.003 N/mm 2 , comprising a particulate aluminium/zirconium complex and a water- 
immiscible carrier fluid comprises an aryl substituted siloxane, wherein the carrier fluid and 
antiperspirant active have refractive index matching within 0.005 units. 

Determination of the scope and content of the prior art (MPEP 2141.01) 

The teachings of McGlone et al. and Powell have been set forth above. Essentially, 
McGlone et al. teach an antiperspirant composition comprising an antiperspirant active and a 
carrier comprises an aryl substituted siloxane for the antiperspirant; and Powell teaches a 
structure of the aryl substituted siloxane, which has diphenylethyl and methyl substituents in the 
structure. 

Chuah et al. teach an anhydrous antiperspirant formulation in the form of a soft solid 
comprising a particulate antiperspirant salt and anhydrous carrier fluid. Chuah et al. also teach 
that the soft solid formulation has a hardness of from 3xl0" 3 to 5xl0" 3 N/mm 2 as measured by a 
sphere indentation technique (page 4, line 22-27). 

Chuah et al. also teach that the translucent characteristic of the antiperspirant formulation, 
described therein, is determined by the difference of the refractive index between the carrier and 
the suspended antiperspirant salt, described therein, is in the range of 0.03 to 0.08 units (page 27, 
line 8-12 and line 26-30). 
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Ascertainment of the difference between the prior art and the claims 

(MPEP 2141.02) 

McGlone et al. and Powell do not specifically teach the antiperspirant composition has a 
hardness of at least 0.003 N/mm2 measured by sphere indentation and the refractive index 
difference the carrier fluid and the suspended antiperspirant active is within 0.005 units. 

Finding of prima facie obviousness Rational and Motivation 
(MPEP 2142-2143) 

It would have been obvious to a person of ordinary skilled in the art at the time the 
invention was made to combine the teachings of McGlone et al. and Powell, which utilizes 
aralkylsiloxane as an antiperspirant component, and further to combine the teaching of Chuah et 
al. to adjust the hardness and transparency to obtain the instantly claimed antiperspirant 
composition. 

One of ordinary skill would have been motivated to adjust the refractive index of the 
carrier fluid and the antiperspirant active to the range that are different within 0.005 units, with a 
reasonable expectation of success because the refractive index difference between the carrier 
fluid and the antiperspirant active is depended on the desired level of transparency for the 
antiperspirant formulation. One of ordinary skill would also have been motivated to modify the 
hardness of the antiperspirant composition to at least 0.003 N/mm 2 , with a reasonable 
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expectation of success depends on the desired forms, i.e. soft solid, spray, liquid or cream, of the 
antiperspirant product to be formulated. 

Therefore, the claimed invention, as a whole , would have been prima facie obvious to 
one of ordinary skill in the art at the time the invention was made, because the combined 
teachings of the prior art fairly suggests the instant claims. 



Conclusion 



No claims are allowed. 



Contact Information 



Any inquiry concerning this communication from the Examiner should direct to Helen 
Mei-Ping Chui whose telephone number is 571-272-9078. The examiner can normally, be 
reached on Monday-Friday (7:30 am - 5:00 pm). If attempts to reach the examiner by telephone 
are unsuccessful, the examiner's supervisor Johann Richter can be reached on 571-272-0646. 
The fax phone number for the organization where the application or proceeding is assigned is 
571-273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
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may be obtained from either PRIVATE PAIR or PUBLIC PAIR. Status information for 
unpublished applications is available through PRIVATE PAIR only. For more information about 
the PAIR system, see http://pair-direct.uspto.gov . Should you have questions on access to the 
PRIVATE PAIR system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll- 
free). 
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